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Supported

Decision-

Making

“Alternatives to guardianship, 

including *supported decision 

making,* should always be 

identified and considered 

whenever possible *prior to* the 

commencement of guardianship 

proceedings.” 

- National Guardianship Association, “Position Statement on 

Guardianship, Surrogate Decision Making and Supported 

Decision Making” (2015 ) (emphasis added)

Three (3) 

categories 

of 

protective 

actions

• -1- Incapacitated Adult 
Guardianship and/or 
Conservatorship (emergency or 
non-emergency)

• -2- Developmental Disability 

• -3- Minor Child

• (all can be “full” or “limited”)
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GOOD TO KNOW:
WHEN IS SUPPORTED DECISION-MAKING NECESSARY?

ALL THE TIME.  

ALWAYS!

Guardianship

Complete

Autonomy

Power of 
Attorney

When to use 

Supported 

Decision 

Making 

(“SDM”) ?

Always. No 

Matter What.
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▪SDM*, Least Restrictive Standard

▪Healthcare decisions
▪Reproductive rights

▪Experimental treatment

▪End-of-Life decisions

▪Gun Rights 

▪Contract Rights

▪Reporting Requirements and Review 
*Suppor ted  Dec i s i on -Mak ing

GOOD TO KNOW:

WHAT CHANGES WITH A GUARDIANSHIP?

Autonomous

• Cognition and 
expression adequate

• Capable of informed 
consent

• Independent SDM

Rudimentary

• Need support to reach 
adequate understanding.

• Capable of expressing 
consent

• SDM assistance

Incapacity

• Complete inability to 
form understanding

• Unable to maintain 
understanding

• Unable to express 
desires

• Need Exists?

WHEN IS GUARDIANSHIP NECESSARY?

-LOOK TO SPECTRUM OF CAPACITY-
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▪ I.C. § 15-5-303: “the person for whom a guardian is sought is incapacitated and 
that the appointment is necessary or desirable as a means of providing continuing 
care and supervision of the incapacitated person.”

▪ I.C. § 15-5-310 (Emergency Cases): “substantial evidence of incapacity … 
preponderance of the evidence an emergency exists that will likely result in 
immediate and substantial harm to the person’s health, safety or welfare…”

▪ I.C. 66-405(3) “Developmental disability* and is unable to manage some financial 
resources or meet some essential requirements for physical health or safety,” 

▪ *substantial functional limitations in three (3) or more of the following areas of 
major life activity: self-care, receptive and expressive language, learning, mobility, 
self-direction, capacity for independent living, or economic self -sufficiency; and

WHEN DOES “NEED” EXIST FOR GUARDIANSHIP?

-LOOK AT POTENTIAL / HISTORY OF HARM-

No Legal Framework

- Complete Autonomy?

- Communication

- Natural Supported 
Decision Making

Formal 
Supported/Substitute 

Decision-Making

- Power of Attorney

- Formal Agreement?

Guardianship 
and/or 

Conservatorship

- Limited?

- Full?

- Requires Supported 
Decision Making

SPECTRUM OF SUPPORT 

* IN ORDER OF CONSIDERATION*

START HERE
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A power of attorney can only be created when you have the mental 

ability to know purpose of the document and you are acting of your 

own free will.

 In other words, you must be of sound mind or in a lucid interval. No 

one else can create a power of attorney for you or sign a power of 

attorney for you.

POWER OF ATTORNEY (FOR SDM)

Supported 

decision 

making?

Powers of 

attorney?
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CASE STUDY -- #FREEBRITNEY 

(HEARING IS TODAY!)

JENNY HATCH

Court Order putting Jenny in a “temporary guardianship” 

Living in a segregated group home 

No cell phone or computer, Facebook password changed 

Guardians controlled all access to her 

Working up to 5 days a week for 8 months – made less than $1000

"I don’t need a guardian. 

I just need a little

help."

-Jenny Hatch
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CASE STUDY – DOLORES

• Deemed incapacitated, after she agreed to 

guardianship in lieu of eviction (fell behind on 

payments)

• Took care of most ADLs by herself, such as 

dress, meds, transportation.

• G-ship overturned on her motion, after her 

guardian refused to file paperwork to terminate 

the protections

• Dolores now uses supported decision making; 

she knows whom to call for each problem. She 

has a person who helps her when she has 

health insurance issues and one who helps 

when she has medical questions. 
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Supported 

Decision-

Making

1. The individual identifies the areas where he or she needs 

decision-making assistance — health care, employment, 

relationships, finances, etc. — and the type of support he or 

she needs.

2. The individual chooses supporters he or she trusts.

3. Supporters commit to providing information to the 

individual so that he or she can make his or her own 

decisions. Supporters commit to honoring the individual’s 

decisions.

4. Individual and supporters execute a Supported Decision-

Making agreement.

-http://supporteddecisions.org/how-does-supported-decision-

making-work/
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A power of attorney can only be created when you have the mental 

ability to know what the creation of the document means and that you 

are acting at your own free will .

 In other words, you must be of sound mind or in a lucid interval. No 

one else can create a power of attorney for you or sign a power of 

attorney for you.

POWER OF ATTORNEY (FOR SDM)
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Guardianship

&

Conservatorship

• Who Can File for Guardianship and/or Conservatorship?

• Which Type of Guardianship do I File For?

• Where do I File, Which Court?

• When do I File?

• What Information Do I Need to File?

• Do I Need a Conservatorship as Well?

• How do I File?

• How Can I Get Help for filing?

Six (6) months prior to 18 th birthday

 The Court is often frustrated with families who have not started the 
proceedings when they should have and then claim that there is an 
emergency. For instance, the family will initiate the petition for the 
appointment of a guardian and conservator after their parent has lost 
many thousands of dollars and then expect the Court and the 
conservator to recover the lost funds. When families wait too long to 
file an action, serious injury and/or death to the parent or family 
member who is incapacitated can result. Another frustrating area for 
the Court is when an ex parte (no hearing or notice) temporary 
guardianship is sought for a minor child alleged to be in danger 
instead of a child protection action being started.
▪ - Supreme Court, on Q&A on Guardianship https://isb.idaho.gov/wp-

content/uploads/bro_guardianship.pdf

WHEN TO FILE DD GUARDIANSHIP?
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▪I.C. § 15-5-303: ”...the person for whom a guardian is sought 

is incapacitated and that the appointment is necessary or 

desirable as a means of providing continuing care and 

supervision of the incapacitated person.”

▪I.C. § 15-5-310 (Emergency Cases): “substantial evidence of 

incapacity … preponderance of the evidence an emergency 

exists that will likely result in immediate and substantial harm 

to the person’s health, safety or welfare”

LEGAL BASIS FOR INCAPACITATED ADULT 

GUARDIANSHIP

 "Developmental disability" means a chronic disability of a person which 
appears before the age of twenty-two (22) years of age and:

 (a)  Is attributable to an impairment, such as intellectual disability, 
cerebral palsy, epilepsy, autism or other condition found to be closely 
related to or similar to one (1) of these impairments that requires similar 
treatment or services, or is attributable to dyslexia resulting from such 
impairments; and

 (b)  Results in substantial functional limitations in three (3) or more of 
the following areas of major life activity: self-care, receptive and 
expressive language, learning, mobility, self -direction, capacity for 
independent living, or economic self -sufficiency; and

 (c)  Reflects the need for a combination and sequence of special, 
interdisciplinary or generic care, treatment 

66-404. PROCEEDINGS FOR APPOINTMENT OF 

GUARDIANS AND CONSERVATORS

23

24



7/8/2021

13

 I.C. 66-405(3) “. . . developmental disability and is unable to manage 
some financial resources or meet some essential requirements for physical 
health or safety,” 

▪ ICAR 54.5 B: “What alternatives to guardianship or conservatorship have 
been explored or tried[?];”  

▪ “SOME”  =  partial / limited guardianship

▪ ALL / Most   =  closer to full guardianship

 66-402(13) "Meet essential requirements for physical health or safety" 
means the actions necessary to provide health care, food, clothing, shelter, 
personal hygiene and/or other care without which serious physical injury or 
illness would occur.

FULL VS LIMITED GUARDIANSHIP

PARTIES INVOLVED: courts, GAL attorney, Health and Welfare, . . . 

Maybe other family members, depending

Pro Se (Self-representation)? 

▪ draft forms and instructions on your own, without attorney assistance: 

https://courtselfhelp.idaho.gov/Forms/guardianship

▪ Idaho Legal Aid Services, Inc. (ILAS) https://www.idaholegalaid.org/; Interactive 

forms are available for free to low income individuals 

Attorneys:

▪ PRO BONO - Idaho Volunteer Lawyer Program https://isb.idaho.gov/ilf/ivlp/legal-

assistance/

▪ Private Attorney: *seek a specialist* C.K. Quade Law, PLLC (firm specializing in this 

area of law)

STEPS TO OBTAINING G&C: REPRESENTATION
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Step 1: Gather Documents

Step 2: Draft Petition and Accompanying Docs

Step 3: File with Court

Step 4: Court Responds –
▪ GAL appointed 

▪ Training Authorized

▪ Background Check

▪ Care Plan

▪ Health and Welfare Committee (for DD)

Step 5: Set Hearing 

Step 6: Yearly Reporting

WHAT IS THE PROCESS AND TIMELINE?

HEALTH & WELFARE EVALUATION COMMITTEE

PANEL OF THREE:

DOCTOR

PSYCHOLOGIST

SOCIAL WORKER
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 Visit from a Guardianship Monitor : 

 The guardianship monitoring program is established by county.  In Ada 

County, the judge has requested that a home visit occur every two years.  Due 

to the case load, the home visits may not occur every two years.  In other 

counties, the monitors will review the annual reports and ‘score’ the 

guardianship.  Canyon has been actively monitoring as well. The higher the 

score may induce the judge to request a home visit, or at least a phone call.  

 Regardless of the county, the following is the information the monitor will 

seek to obtain information about the ward, the guardian, and the relationship 

between them. 

GUARDIANSHIP MONITORING PROGRAM

 Topics for Review

• Relationship with guardian
• Living situation
• Independent decision-making of ward
• Financial needs
• Physical, mental and emotional needs
• Recreational and social needs

 The monitor will also attempt to determine general information about the ward: 

• Types of benefits the ward receives
• Areas of responsibility for the ward; whether it is managing money, making health care 

decisions, or getting themselves dressed
• Is the ward able to leave the residence? How often?
• Does the ward have money they are able to spend?
• Does the ward feel like the guardian helps? Or hinders?
• Does the ward like the caregiver or guardian?
• Does the ward get to see other people?

REVIEW BY THE GUARDIANSHIP MONITOR
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 During this visit the monitor will want to meet privately with the protected 

person. As guardian or caregiver, you can explain whether or not this is an 

option. For some, it is possible the ward is uncomfortable around strangers, or 

has high anxiety and is unwilling or unable to meet with the monitor 

privately.

 The oversight by the Guardianship Monitoring Program is necessary to 

keep the vulnerable in our community safe.  As a guardian, being aware of the 

areas the court is interested in reviewing will help you to address the key 

information, both in your reports and during a home visit.

CONSIDERATIONS FOR VISIT WITH 

GUARDIANSHIP MONITOR

Documents: success in holding jobs, managing finances, doctors’ 

notes, etc. 

▪ Anything showing successful management of life areas and skills .

Meeting: Need Another G&C Eval Committee Meeting

Petition court.

TERMINATION  (“GRADUATION?”)
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Supported 

decision 

making?

Powers of 

attorney?

POP QUIZ #1

Donald is turning 18, has a diagnosis of ASD, and plans to stay in 

STEP program at school. He has 504 plan and some SpEd classes, 

but he also has several standard courses and a “C” GPA in those 

classes.  He has a part-time job at McDonalds (10 hrs/week), but only 

with special accommodations.

▪ Does he need a Guardianship?

▪ What other questions would you ask? 

More Facts: Donald has a general functional capacity of 10.5 years

▪ Does this change your analysis?

More Facts: Donald has been exploited by others and given money on 

several occasions, once giving away nearly his entire pay-check.
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POP QUIZ #2

Daisy is 24, has finished school, graduating the STEP program. She 

has a diagnosis of PDDNOS, a full -time job with a family friend (a 

“sympathetic employer”), and a functional capacity of 13 y.o.  

▪ Does she need a Guardianship?

▪ What other questions would you ask? 

More facts: Daisy has no history of emergencies, but she does have 

anxiety and confusion surrounding medical decisions.

▪ How does this change the analysis?

More Facts: Daisy understands the general purpose of a Power of 

Attorney, and she relies on her parents when she encounters 

confusion.

600 E. Riverpark

Ln. Ste. 215, Boise, 

Idaho 83706       

Phone 208.367.0723    

Fax 208.639.6400

Sean Beck
sean@c har qu ad e law. co m

Heather Conder
hea t her @c har q ua de law. co m

THANKS!  

Feel Free to Contact us

C.K. QUADE LAW, PLLC
______________________________________________________________________________________________________                       _

ESTATE PLANNING    ♦ DISABILITY LAW   ♦ ELDER LAW
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