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Who Can Consent to Care?

•Any person who comprehends the need for, the 
nature of and the significant risks ordinarily inherent 
in any contemplated hospital, medical, dental, 
surgical or other health care, treatment or 
procedure is competent to consent thereto on his or 
her own behalf. Any health care provider may 
provide such health care and services in reliance 
upon such a consent if the consenting person 
appears to the health care provider securing the 
consent to possess such requisite comprehension at 
the time of giving the consent.  - IC§39-4503

Appointing A Guardian/Conservator

• Guardianship Appointment Findings:

the person for whom a guardian is sought is incapacitated and that the 
appointment is necessary or desirable as a means of providing 
continuing care and supervision of the person of the incapacitated 
person… IC 15-5-304(b)

• “Incapacitated person” means any person who is impaired, except by 
minority, to the extent that he lacks sufficient understanding or capacity 
to make or communicate responsible decisions concerning his person…

• “Incapacity” means a legal, not a medical disability and shall be 
measured by function limitations and it shall be construed to mean or 
refer to any person who has suffered, is suffering, or is likely to suffer, 
substantial harm due to an inability to provide for his personal needs for 
food, clothing, shelter, health care, or safety, or an inability to manage 
his or her property or financial affairs;  IC§15-5-101 (a)
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Appointing A Guardian/Conservator

(3) Isolated instances of simple negligence or 
improvidence, lack of resources, or any act, occurrence, or 
statement, if that act, occurrence, or statement is the 
product of an informed judgment, shall not constitute 
evidence of inability to provide for personal needs or to 
manage property;

(4) “Informed judgment” means a choice made by a 
person who has the ability to make such a choice, and who 
makes it voluntarily after all relevant information 
necessary to making the decision has been provided, and 
who understands that he is free to choose or refuse any 
alternative available and who clearly indicates or expresses 
the outcome of his choice; IC§15-5-101 (a)

Authority under Health Care Power of Attorney

3. GENERAL STATEMENT OF AUTHORITY GRANTED I hereby 
grant to my agent full power and authority to make health 
care decisions for me to the same extent that I could make 
such decisions for myself if I had the capacity to do so. In 
exercising this authority, my agent shall make health care 
decisions that are consistent with my desires as stated in this 
Directive or otherwise made known to my agent including, but 
not limited to, my desires concerning obtaining or refusing or 
withdrawing artificial life-sustaining care, treatment, services 
and procedures, including such desires set forth in a living will, 
Physician Orders for Scope of Treatment (POST) form, or 
similar document executed by me, if any. 

-Idaho Form Durable Power of Attorney for Health Care
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Surrogate Decision-Making

Who decides?
1. The court appointed guardian of the patient

2. The person named in the Durable Power of Attorney for Healthcare

3. If married, the spouse of the patient

4. The adult son or daughter

5. A parent of the patient

6. Person named in delegation of parental authority 

7. Any relative representing himself or herself to be an appropriate responsible 
person to act under the circumstances

8. Any other competent individual representing himself or herself to be 
responsible for the health care of the patient

9. The attending health care provider, if none of the foregoing exists or is 
available.*

IC§39-4504

Surrogate Decision-Making

The surrogate decision maker shall not have
authority to consent to or refuse health care
contrary to such person's advance directives,
POST or wishes expressed by such person while
the person was capable of consenting to his or
her own health care.

-IC§39-4504
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Limitations on Healthcare Provider 

• If the person presents a medical emergency or there is a 
substantial likelihood of his or her life or health being 
seriously endangered by withholding or delay in the 
rendering of such hospital, medical, dental, surgical or other 
health care to such person and the person has not 
communicated and is unable to communicate his or her 
treatment wishes, the attending health care provider may, in 
his or her discretion, authorize and/or provide such health 
care, as he or she deems appropriate, and all persons, 
agencies and institutions thereafter furnishing the same, 
including such health care provider, may proceed as if 
informed, valid consent therefor had been otherwise duly 
given.  - IC §39-4504 (i)


