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CAPACITY, COMPETENCY, GUARDIANSHIP, CONSERVATORSHIP, AND OTHER CANS OF WORMS

1.  WHAT IS COMPETENCY?

In forensic terms, competency generally refers to decision-making and communicating capacity.  Widely accepted
definition – the capacity to: understand information relevant to the issue at hand; think rationally about alternative
courses of action; appreciate one’s situation as a person confronted with a specific decision; and, express a choice
among alternatives.  Statutes often include the term “capacity to know and understand or ability to know and
understand” followed by a list.  Problem is that the determination is often retroactive, without much clear
documentation, so the expert must infer, from evidence of the person’s general intellectual function, what the
person knew and understood.  This can also be a problem in contemporaneous examinations where an unskilled
examiner, emotional arousal and such can lead to atypical performance that does not accurately reflect the actual
capacity.

2.  TYPES OF CIVIL COMPETENCY COMMON TO ELDERLAW PRACTICE

a.  Competency to enter into a contract or make a gift - technically “contractual and donative capacity”.  Despite
the difference in “future orientation” of contracts and “present orientation” of gifts, legal standards usually do not
vary between the two.  Typically arises when someone (the original giver of the gift or signer of the contract, or
someone affected thereby) wants to escape responsibility for the contract or gift – not have to perform the contract
or wants to retrieve the assets gifted.  Also, is the common question in most conservatorships - can the proposed
ward manage his or her own finances or resist fraud or undue influence?

Generally, many states, but not Idaho, hold that the appointment of a conservator creates an irrebuttable or
rebuttable presumption that the conservatee lacks contractual and donative capacity, but may allow marriage (e.g.
California).  The California statute, for example, says, “A rebuttable presumption affecting the burden of proof that
a person is of unsound mind shall exist if the person is substantially unable to manage his or her own financial
resources or resist fraud or undue influence.”  Contractual competency is usually through to be “higher” level of
capacity, requiring more intact intellectual function, than testamentary capacity.  One court referred to
testamentary capacity as “the weakest class of sound minds” – humorous, since most Wills start out “Being of
sound mind”.  The Restatement Second of Contracts provides, “A person incurs only voidable contractual duties
by entering into a transaction if by reason of mental illness or defect (a) he is unable to understand in a reasonable
manner the nature and consequences of the transaction, or (b) he is unable to act in a reasonable manner in
relation to the transaction and the other party has reason to know of his condition.”  This adds a reasonable action
requirement in addition to the intellectual requirement of “understanding” and therefore is a higher standard than
testamentary capacity.

b.  Competency to make a Will  Most states define testamentary capacity as having the ability to understand the
nature of the testamentary act, understand and recollect the nature and situation of his or her property, and
remember and understand his or her relations to his or her living descendants, spouse, and parents, and those
whose interest are affected by the will, or some portion of those.  Some states add that the testator must be free
of “delusions or hallucinations” that affect or direct the devising of the property in the Will.  Idaho law gets really
complicated here (hah!), providing in Idaho Code §15-2-501:  “Who may make a will. — Any emancipated minor
or person eighteen (18) or more years of age who is of sound mind may make a will.  A married woman may
dispose of her property, whether separate or community, in the same manner as any other person subject to the
restrictions imposed by this code.”  Real helpful.
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In general, if lack of testamentary capacity is shown the entire Will or codicil is invalid.  There is usually a general
presumption of competency, and if a person has occasional periods of lucidity, it is presumed that the Will was
done during such a period.  The trend in more recent cases is that illnesses such as Alzheimer’s and vascular
dementia are progressive, so it is unlikely that testamentary capacity would return once lost, even for brief periods. 
Usually there is not any contemporaneous examination of the testator, nor any documented evaluations in the time
period of the Will, so it is very difficult to prove, retrospectively, that a testator lacked testamentary capacity at the
precise moment when the Will was executed.

c.  Competency to execute a trust  Trusts are increasingly popular.  But, trusts are often more complicated than
Wills, with more detailed provisions, are more abstract in theory than wills.  Additionally, trusts are, in effect,
contracts, and often require the transfer of property to the trust, which would seem to require the “contractual and
donative capacity” tests to be used.  Almost all trustees are empowered to enter into contracts involving the trust
assets, so the creator of the trust should have contractual capacity to so authorize the trustee, since there is a
legal maxim that one should not be able to endow a capacity one does not possess.  California, for example, is
currently looking at requiring contractual capacity to create and trust, but testamentary capacity for amendments
to a trust that affect only post-death dispositions from the trust.  The proposed Uniform Trust Act, which has been
enacted in about 20 States (but with substantial modifications in each State), and which has not been adopted in
Idaho (we did a 2.5 year review of the Act), provides that the ability to make a trust is a testamentary capacity. 

d.  Competency to care for oneself and manage one’s finances  All 50 states have laws for appointment of
guardians and/or conservators, with various names, for persons incompetent to care for themselves or manage
their own property.  In Idaho, and most states, “guardian” means caring for the individual and “conservator” means
caring for the property.  In many States, such as California, these are called “guardian of the person” and
“guardian of the estate”.  In Idaho, we have made substantial revisions to the old law, which had the Uniform
Probate Code definition of “impaired by reason of mental illness, mental deficiency, physical illness or disability,
advanced age, chronic use of drugs, chronic intoxication, or other cause”, and we now have the following
language:

15-5-101 Definitions and use of terms * * * “Incapacitated person” means any person who is impaired,
except by minority, to the extent that he lacks sufficient understanding or capacity to make or communicate
responsible decisions concerning his person, provided, that the term shall not refer to a developmentally
disabled person as defined in section 66-402(5), Idaho Code, and provided further that:

(1)  “Incapacity” means a legal, not a medical disability and shall be measured by function
limitations and it shall be construed to mean or refer to any person who has suffered, is suffering,
or is likely to suffer, substantial harm due to an inability to provide for his personal needs for food,
clothing, shelter, health care, or safety, or an inability to manage his or her property or financial
affairs;

(2)  Inability to provide for personal needs or to manage property shall be evidenced by acts or
occurrences, or statements which strongly indicate imminent acts or occurrences; material
evidence of inability must have occurred within twelve (12) months prior to the filing of the petition
for guardianship or conservatorship;

(3)  Isolated instances of simple negligence or improvidence, lack of resources, or any act,
occurrence, or statement, if that act, occurrence, or statement is the product of an informed
judgment, shall not constitute evidence of inability to provide for personal needs or to manage
property;

(4)  “Informed judgment” means a choice made by a person who has the ability to make such a
choice, and who makes it voluntarily after all relevant information necessary to making the decision
has been provided, and who understands that he is free to choose or refuse any alternative
available and who clearly indicates or expresses the outcome of his choice.
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So Idaho has a sophisticated definition, rather than the somewhat simplistic definitions of the past.  These criteria
refer to complex social behaviors rather than to cognitive decisional impairments that presumably underlie the
functional deficits.  We have also, correspondingly, greatly expanded the required report of the court visitor to
reflect not only these criteria, but also the wishes of the ward, if ascertainable.

e.  What is undue influence?  Usually this claim is made in combination with lack of capacity, whether to make a
contract, will, trust, or gift.  In California, substantial inability to resist fraud or undue influence is listed as one of
the criteria for appointment of a conservator.  This may arise in the context of financial exploitation cases as well. 
But, undue influence is a complex and poorly defined legal concept.  Often a “will substitution test” is used – was
the person’s mind so controlled by another person that what appears to be his or her will is actually the will of
another person.  May or may not require coercion, compulsion, or restraint.  In the contract field, may be (1) use,
by one in whom confidence is reposed by another, or who holds real or apparent authority over the person, of such
influence or authority for obtaining an unfair advantage; or, (2) taking an unfair advantage of another’s “weakness
of mind”; or, (3) taking a grossly oppressive and unfair advantage of another’s “necessities or distress”.

There may be two legal theories of undue influence – the “susceptibility” model and the “presumption” model.  The
susceptibility model emphasizes the mental weakness of the victim, while the presumption model emphasizes the
relationship between the victim and the receiver of the advantage.  Both say that even minimum mental impairment
is sufficient.  In presumption models, just the fact of a particular relationship (e.g. attorney, priest, trusted advisor,
boss, etc.) may be enough to shift the burden of proof.  Idaho statutes have been changed to create a
presumption of undue influence in certain relational situations - bequests to an institution in which the decedent
resided less than one year, or to employees working at the residence of the decedent.  The language regarding
an employee at the home has to be carefully read, since it is not limited to employees of nursing homes, etc., but
applies to any person employed at the home.  For example, a person mowing the lawn could conceivably be
covered.  The one year provision must likewise be carefully read as it applies to employees at the home
(essentially, the decedent must have been out of the home for more than one year before the presumption of
undue influence ceases).

15-2-616. RESTRICTIONS ON DEVISES TO NURSING HOME OR RESIDENTIAL OR ASSISTED LIVING
FACILITY OPERATORS.  A devise or bequest involving either real or personal property, directly or
indirectly, to any person who owns, operates or is employed at a nursing home, residential or assisted
living facility or any home, including the testator’s home, whether or not licensed, in which the testator was
a resident within one (1) year of his death shall be presumed to have been the result of undue influence,
rebuttable by clear and convincing evidence.  This section shall apply to all property passing by testate
succession after July 1, 1983, regardless of when the will was written; provided, this section shall in no way
limit or affect the rights of a beneficiary who is related to the testator, or who is a charitable or benevolent
society or corporation; provided further that the foregoing limitations shall not apply to wills of persons
whose death is caused by accidental means and whose wills are executed prior to the accident which
results in death.

3.  EXPLOITING THE ELDERLY AND COMPETENCY  The foregoing tests may give retroactive protection to the
elderly from exploitation if they are impaired in some manner.  But, my experience has been that lack of capacity
or undue influence is very difficult to prove, especially since many of the facts are hidden.  For example, in a case
I just finished up, an elderly single widower with Alzheimer’s dementia is involved with a younger person who has,
mostly voluntarily, taken over the care-giving for the elderly person, but is being paid, rather substantially.  The
widower was cognitively impaired, but not to the extent that it was obvious in casual social interactions.  The
impairment was in “Frontal executive function”, and those who best knew the widower thought his judgment was
not what it used to be.  Not in this case, but in many cases, there may be romantic involvement between the
younger and elder person.  The younger person isolated the widower, created a “siege mentality’, created
dependence, made the widower feel powerless without the younger person, used fear and deception, and kept
the widower unaware of all these tactics.  The widower ended up giving substantial assets to the perpetrator,
named him as POA and Health Care agent, named him as sole taker in the widower’s will.  Since the widower was
totally isolated from his family (the perpetrator had convinced the widower that the family was trying to
institutionalize the individual, was out to get his money, and thought the widower was “crazy”), this had progressed
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to emergency status by the time I was involved.   We got back all the assets and removed the person from the
home.  Often, the result is not that good.  Last session, two statutory changes were made to add abuse of a
financial power of attorney to the Vulnerable Adult Exploitation statute and the Consumer Protection Act, thereby
creating clear civil and criminal coverage.  As monitoring of conservatorships has increased in both frequency and
thoroughness, more abuse has occurred through powers of attorney.

4.  USE OF EXPERTS   Use of an expert is indicated if there are signs of mental impairment as follows:

a.  deficits in attention, concentration, and recent memory, with difficulty in following the thread of a
conversation, with repeating of questions and statements and vague or contradictory answers to questions;
b.  events being described out of temporal sequence, inaccurate dates, times, places, or other incorrect
descriptions of past events;
c.  speech that has little content, circumlocutions, inability to come up with words, and inappropriate
responses to questions;
d.  poor judgment, impulsivity, inability to think abstractly, and inability to plan and carry out actions with
multiple steps.

The elder law attorney is often the first level of reviewing decisional competence.  The standards of practice for
attorneys give little guidance on the assessment of such situations, or what to do.  So, the attorney should seek
help from an appropriate diagnostician, acting in effect as de facto guardian.

Methods of capacity assessments - an incomplete listing:

a.  Mini-Mental State Examination (MMSE);
b.  Understanding of Treatment Disclosure and Thinking Rationally About Treatment Measures;
c.  Edelstein’s Hopemont Capacity Assessment Inventory;
d.  Neurobehavioral Cognitive Status Examination;
e.  Dementia Rating Scale;
f.  Wechsler Memory Scale – Revised Logical Memory Test;
g.  Geriatric Depression Scale;
h.  Center For Epidemiological Studies Depression Scale;
i.  Short Psychiatric Evaluation Schedule;
j.  Global Deterioration Scale;
k.  Alzheimer’s Disease Assessment Scale;
l.  Brief Cognitive Rating Score;
m.  Cambridge Mental Disorders of the Elderly Examination;
n.  Dementia of the Alzheimer Type Inventory;
o.  Dementia Diagnostic Screening Questionnaire;
p.  Mental Status Questionnaire; and,
q.  Executive Cognitive Function (ECF) Measure.

Usually, the attorney wants a definitive, unambiguous, clear answer to the question of decisional capacity.  The
above tests are attempts to have easily administered measure that always produces a clear, objective, numerical
readout with understandable appeal to attorneys and judges.  None of the foregoing meet that magical test.  There
are logical limitations in such testing, which I will not go into here, that make this magical test ultimately impossible. 
Just differences in education, culture, language, ethnicity, and such will skew results.  Generally, about all that the
attorney can expect from the professional, realistically, is:

a.  the person’s orientation to person, place, time, and situation;
b.  recent and remote memory and logical sequencing;
c.  intellectual capacity - ability to understand abstract ideas and make reasoned judgments based on that
ability;
d.  mood and affect;
e.  content of thought and perception, especially as to delusions, illusions, and hallucinations;
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f.  visible behavior, especially of agitation and anxiety; and,
g.  psychiatric disturbances that might affect judgment.

It is then the job of the legal system to apply these to a particular case and particular decisional capacity question.

5.  GUARDIANSHIP

Guardianship of adults in Idaho falls under Idaho Code §§15-5-301 et seq.  The major provisions of this Chapter
are:

a.  Testamentary appointment  Under 15-5-301, a guardian can be appointed by Will, although this is rare
for adults.  Usually this will be the appointment by one spouse of a guardian of the other, incapacitated,
spouse.  The nominated guardian simply files an acceptance with the probating court.  We will be doing
some major expansion of this language in this year’s legislature.

b.  Venue  §15-5-302 - where the protected person resides or is present, or where the committing court
sits if committed.

c.  Procedure  The Petition can be by: (1) the incapacitated person; or, (2) any person interested in the
welfare of the incapacitated person.   The statute is clear that the least restrictive form of guardianship
should be sought and granted, “by establishing a guardianship that permits incapacitated persons to
participate as fully as possible in all decisions affecting them; that assists such persons in meeting the
essential requirements for their physical health and safety, in protecting their rights, in managing their
financial resources, and in developing or regaining their abilities to the maximum extent possible; and that
accomplishes these objectives through providing, in each case, the form of guardianship that least
interferes with legal capacity of a person to act in his own behalf”.

When the petition is filed, the Court sets a date for hearing and appoints a guardian ad litem and a court
visitor and the court physician, all of whom report to the Court, in writing or at hearing.  In a minor
guardianship, only a GAL, or an attorney for the minor if of sufficient maturity, may be appointed, and the
Court can refuse to make any appointment.  The Court can appoint additional experts, including a mental
health professional (psychiatrist, psychologist, gerontologist, licensed social worker, or licensed counselor). 
The Court visitor examines and interviews the protected person and all other appropriate persons.  The
proposed guardian has to attend the hearing, at which evidence can be presented, witnesses and
documents subpoenaed.  The protected may, but often does not, attend.  The hearing can be closed upon
request.  We are seeking substantial expansion of the ability to close hearings, seal records, and redact
information, through amendments to Rule 32 and some statutory language.  Notice has to be given to all
appropriate persons and entities of the hearing.

At or after the hearing, the Court, if appropriate, enters the Order of appointment and issues Letters of
Guardianship.  The test is if “the person for whom a guardian is sought is incapacitated and ... the
appointment is necessary or desirable as a means of providing continuing care and supervision of the
person of the incapacitated person.”  Then, or later, the powers of the guardian can be limited.  The
guardian accepts in writing.  The guardianship is terminated by the death of the guardian or ward, the
incapacity of the guardian, removal or resignation of the guardian, or the gaining of full competency by the
ward.

d.  Role of Visitor  The visitor is a protection for the alleged incapacitated person.  The visitor “a person
who is trained in law, nursing, psychology, social work, or counseling or has other qualifications that make
him suitable to perform the function and is an officer, employee or special appointee of the court with no
personal interest in the proceedings.  The report is detailed in §15-5-308, which goes into considerable
detail: (1) nature, cause and degree of incapacity; (2) needs of the person for care and treatment; (3)
evaluation of appropriateness of guardian and steps to be taken by the guardian; (4) abilities of the person
and recommendation of full or limited powers to the guardian, and, if limited, specifics of powers; (5)
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expressions by the incapacitated person about the proposed guardian; (6)  financial analysis; (7) persons
with significant interest in the welfare of the person; (8) qualifications and relationship of the proposed
guardian; (8) how the person responded to being advised of the proceedings and the right to be present
at hearing; and,  (9)  recommendations on bond requirements.

e.  Temporary Guardians  §15-5-310.  This has been made more difficult to get, on purpose, because of
past abuses.  Temporary guardianship can be granted only if: (1) an existing guardian is not properly
performing; or, (2) an emergency exists such that the likely result will be substantial harm to the alleged
incapacitated person’s health, safety, or welfare, and there is no other person acting.  The appointment
can be for a maximum of 60 days and is limited to the powers absolutely necessary, or the least restrictive. 
A guardian ad litem is appointed, and the incapacitated person also has the right to substitute an attorney
for the guardian ad litem.  If the appointment is made without notice to the incapacitated person because
of emergency, notice must be given within 48 hours and a hearing held within 5 days, if requested, where
a visitor and physician are appointed.

f.  Priority  §15-5-311. The priority list for guardians: (1)  the person preferred by the incapacitated person
unless good cause to the contrary is shown, including as indicated by prior naming under a durable power
of attorney for health care; (2) spouse; (3) adult child; (4) parent; (5)  any relative where the incapacitated
person resided for more than 6 months; or, (6) a person nominated by the person caring for, or paying
benefits to, the incapacitated person.

g.  Powers and Duties of Guardian  §15-5-312. The guardian has the “powers and responsibilities of a
parent who has not been deprived on custody of his unemancipated minor child except that a guardian is
not legally obligated to provide from his own funds for the ward and is not liable to third persons for acts
of the ward”.  A specific list follows: (1) custody of the person; (2) provisions for care, comfort, and
maintenance, training, education, and care of property; (3) consents or approvals for medical or other
professional care, counsel, treatment, or service; (4) if no conservator is appointed, a number of financial
powers; (5) duty to report by guardian, at least once per year, with copies to all interested parties; (6) duty
to turn over excess assets to a conservator.  The guardian can be compensated for acting, including room
and board and can delegate powers.

6.  CONSERVATORSHIP  Conservatorship is Idaho Code §§15-5-401 et seq.  Much of the treatment overlaps
with guardianships, especially in the visitor area.  Some highlights:

a.  Procedure   Much like the guardianship.  Requires that the Court, as to a minor, “determines that a
minor owns money or property that requires management or protection which cannot otherwise be
provided, has or may have business affairs which may be jeopardized or prevented by his minority, or that
funds are needed for his support and education and that protection is necessary or desirable to obtain or
provide funds” or, as to an adult “‘determines that (1) the person is unable to manage his property and
affairs effectively for reasons such as mental illness, mental deficiency, physical illness or disability, chronic
use of drugs, chronic intoxication, confinement, detention by a foreign power, or disappearance; and (2)
the person has property which will be wasted or dissipated unless property management is provided, or
that funds are needed for the support, care and welfare of the person or those entitled to be supported by
him and that protection is necessary or desirable to obtain or provide funds.”  Notice must be given to
appropriate persons.  As in guardianship, the least restrictive and intrusive method of appointment should
be used.

b.  Powers and Duties of Conservator  §15-5-408 has a long list of the powers and duties of the
conservator, including such powers as making gifts, contracts, creation of trusts and so forth, in addition
to the standard and necessary powers to pay bills and so forth set forth in §15-5-417.  The Court can order
protective arrangements or authorize single transactions.  There are also special provisions for minor’s
compromises.  Accounts must be filed at least annually, along with an initial inventory within 90 days. 
Termination is much like guardianship.
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c.  Penalties  The Court, by recent amendment, has the ability to impose fines and make charging orders
and judgments against a conservator or guardian if the conservator or guardian: (1) makes a substantial
misstatement on filings; or, (2) is guilty of gross impropriety in handling the ward’s property; or, (3) willfully
fails to file the required reports, but only after written notice and a grace period of two months.  Additionally,
the conservator is individually liable for any misdeeds and mistakes.

d.  Miscellaneous  The appointment of a conservator vests title to all property of the ward in the
conservator.  The conservator can record the Letters of Conservatorship to give notice of the appointment
and thereof of the vesting of title.  Also, persons dealing with a conservator in good faith are immune from
liability.

e.  Distributive Powers  In §15-5-425, and in surrounding sections, there is a long list of the principles
under which the conservator is to distribute property, both during the lifetime of the ward and at the ward’s
death or obtaining the age of majority.  The principles are broad and cover a wide variety of options in a
flexible manner.

f.  Minors after age 18  By recent amendment, the conservatorship can be extended from age 18 to age
21.  This must be presented to the court before the minor reaches 18, not after.  The minor, after reaching
age 18, can petition to terminate the extended conservatorship, but must show proof of ability to manage
the minor’s financial affairs, with appropriate evidence, a list of which is in §15-5-433.

g.  Preservation of Estate Plan  The conservator is to carry out and preserve the estate plan of the ward
as it exists at the appointment.  This can get very tricky if the ward has a detailed estate plan leaving
certain specific assets (real estate for example) to certain heirs, but is incurring large monthly expenses
for care, and especially if the general heirs are different from the specific heirs on the property.

7.  SOME PRACTICAL PROBLEMS

a.  While a conservator is to protect and preserve the estate plan of the protected person, a series of
problems can arise:

i.  What is the estate plan?  There may be multiple documents, or the documents may not have
been found.  What about documents made with questionable capacity?  As noted above, a person
may need a conservatorship, but still be able to make a Will and perhaps a trust, so the estate paln
may change after the appointment of a conservator.
ii.  What if the needs of the protected person require using estate assets?  Generally, specific
bequests are to be protected in preference to a residuary bequest, which may not be what the
protected person intended.  What if a specific bequest is of an asset that is impractical to keep (a
house, boat, expensive jewelry, etc.)?  What about survivorship designations such as TOD, POD,
JRWROS, ect.?
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